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 ABSTRACT
 
Exploration and exploitation of our natural resources are very important for our national development, most especially petroleum resources. Very often the environment and citizens in the oil-rich areas fall victims of petroleum exploration and exploitation. There are environmental and human rights laws that protect the environment and citizens of this country. The objective of this paper is to find out how individuals and communities aggrieved by environmental pollution through oil spillage have fared in their attempts to seek redress in court. The provisions of the Environmental Impart Assessment {EIA} Decree as well as those of human rights were reviewed. These provisions formed the basis for pollution victims to seek justice in courts. Information for this paper was obtained by examining several court suits brought before the courts by victims (litigants) of oil pollution. Content analysis of the suits and the judgments were reported. Results indicated that many litigants were disappointed in very many cases due to unfavorable judgments of the courts. This was due to several factors that either delayed or denied justice to the litigants. These factors included passivism, lack of environmental awareness, statutory provisions, notices, etc. The paper recommended several remedies that could enhance environmental awareness as well as inject self-reliance in courts themselves, and improve the expectations of litigants from the courts, when suing for environmental pollution.
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INTRODUCTION
Environmental Impact Assessment (EIA) and individual rights are two issues that occupy both sides of the same coin: welfare of the citizens. While the former tries to establish what should be done to ensure a healthy environment, the latter establishes the Rights accruing to an individual to live in a healthy environment. This paper x-rays the efforts that citizens (victims of environmental pollution) have made by going to court to exercise their human rights. The provisions of the EIA and human Rights Laws available to the Nigerian citizens were briefly stated. Judgments of the courts on matters litigated upon were reported.
The United Nations Convention for Climate Change (UNFCCC) was signed by 155 countries during an Earth Summit at Rio de Janeiro (UNFCCC, 1992). This was finally ratified in March 1994. At the end of the Rio Conference, a new agenda for environmental protection was conceived. This new agenda can be read from Agenda 21 which stipulates, inter alia, that nations should, before the commencement of any project which is environmentally bound, conduct appropriate Environmental Impact Assessment (EIA). 
In response to this agenda, on 10th December 1992, the Federal Government of Nigeria promulgated the Environmental Impact Assessment (EIA) Decree known as Decree No.86, 1992. The intention of this Decree is to ensure that any activity that is likely to have significant impact on the environment must have an environmental impact statement (EIS) of the activity on the environment with respect to the present and future situation. Thus any person, authority, corporate or incorporated, local 
government that will undertake or authorize the taking of an environment-bound activity must conduct an environmental impact assessment.
What does an impact assessment entail? Impact assessment is an activity intended to identify, predict, interpret and describe in appropriate terms the impact or effect of the pros and cons of legislative proposals, polices, programmes, projects and operational procedures. An impact assessment properly executed should contain the following information.(Onyeabor, 2000) 
a. An EIA of the proposed project showing the positive and negative consequences.
b. The adverse effect that cannot be avoided if the project is to be implemented.
c. Alternatives to the proposed project.
d. Relationship between local short-term uses of man’s environment and the maintenance and enhancement of long-term productivity.
e. Any irreversible and irretrievable commitment of resources which should be involved should the proposed activity is implemented.
In order to understand fully the implications of EIA to stakeholders, it is appropriate to examine briefly the contents of Environmental Impact Assessment Decree.
METHODOLOGY
         The study of previous suits or cases provided a great insight into the attitude of the courts towards litigants who were seeking court intervention into their problems of oil pollution in their environment. Also, the various Rights (national and international) available to the citizens were presented as a way of encouraging aggrieved victims to use court action to fight for their rights. Content analysis was adopted for studying contentious issues in the suits, and the various court judgments. The analysis compared the mood of the courts before and after the Koko incident in 1988 when a certain number of drums of nuclear waste materials from Italy were dumped at Koko ( a small town close to the Nigerian shores). Nigerian government caused those drums to be returned to Italy immediately. Following this incident, the society became very much aroused about the dangers of environmental pollution, and strict environmental laws came into force.
          

ENVIRONMENTAL IMPACT ASSESSMENT DECREE. 
The Federal Government in 1992 promulgated Decree No 86 (EIA, 1992) sequel to principle 17 of Agenda 21, so as to comply with it. The provision of the Decree spans 64 sections describing the internal and external operations of the Decree including punishment for breaches of the sections. Some of the sections are synoptically reported here as follows: Section 1 sets the goals and objectives of EIA. Section 2 makes it mandatory to provide an EIA for any environment - bound project. Sections 3 to 62 provide for identification of relevant environmental issues, minimum content of EIA, functions and powers of Federal Environment Protection Agency (FEPA), mandatory publication of an Environmental Impacts Statement (EIS), issuance of clean Bill of health by FEPA, mandatory study list of projects requiring an EIA, waiver of EIA for certain projects and punishment for failure to comply with EIA Laws. It is clear from these provisions that the EIA is specifically meant to instill respect and worth to our environment including persons inhabiting it.

HUMAN RIGHTS 
     Human rights refer to the ‘rights’ available to the individuals inhabiting an environment. They include those liberties, immunities, and benefits which by accepted contemporary values all human beings should be able to claim as right of the society in which they live.  They are those rights held by every person merely because they are human beings irrespective of their ideological leanings. These rights are protected by national and international laws or instruments. They include (Ochiabutor, 2005) (a) Civil and political rights (b) Economic and social rights and (c) Group Rights. These are briefly discussed here as specifically provided under the Nigerian Constitution 1999 (Constitution of Nigeria, 1999) and generally under other international laws. 
a.	Civil and Political Rights: These first generation rights encompass (i) Right to life;(ii) Right to personal liberty; (iii) Right to freedom from torture or inhuman or degrading punishment; (iv) Right to peaceful assembly and association; and (v) Right to freedom of expression.
Several international and domestic instruments have been promulgated to prevent breach of these rights, for instance, the 1999 constitution, the Universal Declaration of Human Rights (UDHR), the International Convention of Civil and Political Rights (ICCPR) and the African Charter on Human and People’s Rights (AFCHPR), Oil Pipeline Act (OPA), e.t.c.
Right to Life: The 1999 constitution provides that
“Every person has a right to life, and no one shall be deprived intentionally of his life, save in execution of the sentence of a court in respect of a criminal offence of which he has been found guilt in Nigeria”

Other international instruments (UDHR, ICCPR AND AFCHRP) have similar provision. Similarly, other components of civil and political rights are adequately provided for both in the 1999 constitution and the UDHR, ICCPR AND AFCHRP
b.	Economic and Social Rights
This comprises the second-generation rights. They are targeted at environmental standards which human rights bodies should proclaim as having been satisfied or violated with respect to enjoyment of these rights in the process of exploiting the resources of that environment. Here we are talking about (a) Propriety rights; (b) Right to family life; (c) Right to standard of living adequate to health and well-being; and (d) highest attainable standard of physical and mental health.

Propriety rights.	The 1999 (Section 44-1)constitution provides that 
“No movable property or any interest in an immovable property shall be taken possession of compulsorily and no right over or interest in any such property shall be acquired in any such part of Nigeria except in the manner for the purposes prescribed by law”

The impact of this section is that every person is guaranteed the acquisition and ownership of immovable property anywhere in Nigeria. Also section 44(2) 1999 constitution provides for payment of compensation to victims affected in the process of exploiting the natural resources of that environment
The UDHR and AFCHPR have their own provisions to the same effect. For instance, the AFCHPR provides that 
“The right of property shall be guaranteed. It may be encroached upon in the interest of public need or in the general interest of the community and in accordance with the provisions of appropriate laws”.

The Oil Pipeline Act (OPA) provides for payment of compensation both in respect of surface rights and in respect of the loss of value of land affected by a pipeline. The other rights within the economic and social rights have been succinctly provided for in similar flavors by the 1999 constitution, Convention on Economic Social and Cultural Rights (ICESCR) AFCHPR, UDHR, and ICCPR   
c.    Group Rights: These are the solidarity rights as well as the third generation rights. They include (1) Right to be different; (2) Right to communicate (3) Right to share in the common heritage of mankind 
(4) Right to international peace and security (5) Right to receive humanitarian assistance (6) Right to development; and (7) Right to healthy environment. The last two Rights are of interest to us here.

1.	Right to Development: 
The right to development has several thresholds. This is summarized in the provision of the declaration on the rights to development (DRD) as follows:
“The right to develop is an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can only be fully realized.” 

2. Right to a Healthy Environment.
The right to enjoy pollution-free, benign and friendly environment is very necessary. It is one of man’s fundamental right (UN Conference, 1972). The AFCHPR in its Article 74 provides that “All peoples shall have the right to a general satisfactory environment favorable to their development”.
A healthy environment must be protected from abuses, devastation, pollution (solid, liquid and gas). The Niger Delta environment has been devastated by all kinds of abuses including oil spillage, gas flaring, destruction of mangrove and freshwater, forests, e.t.c Thus, environmental abuses fall under the purview of human rights violations.
Human rights movement has recorded the following human rights violations (Ochiabutor, 2005). In October 1990, the Police killed some eight unarmed demonstrators in Umuechem in Etche LGA of Rivers State. In July 1997, a youth, Gidi Kumo Sule, was killed by a mobile policeman in Opuama, Delta State due to a dispute with Chevron contractor – Halliburton. In May 1998, two youths were killed in Ondo State amidst demonstrators demanding compensation for environmental damage caused by Chevron operations. In June and July 1995 in Egbema Imo State, several youths were arrested, beaten up and detained for several weeks by mobile policemen as a result of disagreement between the community and Elf Oil Company. There are many more of such inhuman treatments that the host communities receive from both government security outfits and agents of oil companies. These examples are, however, silent on whether the victims challenged these abuses in court or not. The following paragraphs peeps into court actions by aggrieved litigants.

LITIGATIONS AND COURT JUDGMENTS IN RESPECT OF PERSONAL AND ENVIRONMENTAL ABUSES
Victims of oil pollution dared to sue the oil companies for personal or environmental abuses. Getting court judgment in favour of the victims rests on a number of impediments that must be overcome in the course of the court proceedings. These impediments are discussed under the following heads: the courts, defenses, notice, and enforcement of court judgments. 

The Courts
i.	Jurisdiction. The laws regarding environmental matters provide various courts with jurisdiction to entertain litigations on the subject matter. For instance, while the Oil in Navigable Waters Act (ONWA) says that the chief magistrate court has jurisdiction (Section 12-5), FEPA and the 1999 constitution vest on the Federal High Court the exclusive jurisdiction on civil matters (Section 25-1). Thus, if a pollution victim institutes an action in a wrong court, the action shall be struck out for want of jurisdiction.
In George Ihemkere & Ors V SPDC & anor (Unreported suit No A/713/92) delivered in 1995, the plaintiff instituted an action at Aba High Court for damages on economic trees, shrines farmlands, etc caused by the defendant in the course of its seismic survey. The matter was struck out for want of jurisdiction. In its ruling, Ogbuagu J. said 
“on the forgoing and from the said averment of the saying the court holds that it has no jurisdiction to entertain and determine the suit. It is the Federal High Court that is conferred with exclusive jurisdiction to exercise jurisdiction in respect thereof”

In Impidi Barry & Ors V O.A. Erric & Ors, (NWLR,1998)  the decision was the same as in George Ihemkere & Ors V SPDC & anor. The case was decided in Omoku High Court. On appeal at P.H Division of Court of Appeal, Kastina-Alu, JCA in his judgment said that the action falls within the jurisdiction of the Federal High Court by virtue of Decree 107, and that the learned trial judge of Omoku High Court assumed jurisdiction in error. 

ii.	Undue delays in the administration of justice 
	Justice delayed is justice denied. A pollution victim institutes an action in court and this is unduely delayed for several years, thereby denying justice to the person. Sometimes, the plaintiff dies in the course of the delay and never gets to know the court decision on his action.
In the case of John Eboigbe V NNPC, (NWLR)5, (1994), action was started in 1984 and was finally decided at the Supreme Court (SC) in 1994. In SPDC V George Uzoaru & Ors, (NWLR) 9 (1994) the delay was for nine years, 1985 to 1994, and the case was decided at the Court of Appeal (CA). Other cases that have had long delays include SPDC V Chancellor Farah (NWLR) (1995), Oronto Douglas V SPD Nigeria (FHC) (1993). Thus delay in dispensation of justice tends to weaken the enthusiasm of victims to seek redress in court.

(iii).	Location of Federal High Courts (FHC). 
Assuming that all statutes confer exclusive jurisdiction on Federal High Court, thereby eliminating the problem of jurisdiction, the sparse location of FHC makes access to them difficult. Thus a litigant who wants to institute an action on a major environmental abuse must have to travel long distances to locate Federal High Court, except if it is in his locality. This is inhibitive to communities desirous of court action to fight for their rights 

(iv).	Locus Standi: 
This means place of standing, or standing to sue, or sufficient interest (in the matter). Sometimes the courts become too technical in the dispensation of justice thereby scuttling justice. Courts have been admonished to desist from undue attachment to technicalities such as locus standi. This attachment focuses on the litigant rather than on the issue for which the individual is seeking court’s attention. Locus standi demands that a litigant should have sufficient interest to institute any proceedings in a court of law or other competent tribunal. One should not be seen as a “busy body” or a meddlesome interloper. Once a plaintiff is unable to establish that he has sufficient interest in the matter, it is doubtful if such a plaintiff will get judgment, or success.
In Oronto Douglas V SPDC & 5Ors, the plaintiff argued that the Liquefied Natural Gas (LNG) project did not comply with the provision of EIA Decree, i.e. that an EIS arising from thereto ought to have been presented for public scrutiny before the project could take off. The provision of the decree was therefore violated. Justice Belgore (as he then was) after reviewing relevant judicial authorities held inter alia, that the plaintiff had no locus standi, as he did not show that he suffered any injury more than the generality of the people. The LNG project is one of the projects that require mandatory EIA as provided in section 13 of the decree and so does not require proof of locus standi. Other cases with similar decisions include SPDC V Chief Otoko & 6 Ors, Adeniran & anor V Interland Transport Ltd.
(v).	Expert Witness:
An expert is somebody that is knowledgeable in a special discipline and whose service is required by the court to lend credence to the evidence presented in the course of court proceedings. It is needed due to the high level of scientific approach required in assessing the myriad of environmental issues that the courts must adjudicate on. Not being self-reliant in scientific analysis of environmental problems, the courts must need the advice of an expert to proceed on matters brought before it. The nag with expert witness in court proceedings is that in some cases the victim (plaintiff) is unable to engage adequate services of the often expensive expert, thereby has a slim chance of his case succeeding, unlike the adversary, the defendant (e.g. a company), which can afford the experts of all disciplines. 
In Seismograph Service Ltd V Ben Onokpasa (Sc, 1972), the legal point was negligence. For an action in negligence to succeed, the plaintiff has to establish that the defendant owed him a duty of care, and had been careless in exercising that duty. If the plaintiff fails to establish this, he goes without a remedy. In the Seismograph case, the issue before the court was whether the shooting (Seismic) operation by the appellant/ defendant prospecting for oil caused extensive damage to the building of the respondent/ plaintiff. The respondent/ plaintiff had to prove that the appellant/defendant was negligent. While the appellant/defendant called three expert witnesses, the respondent/ plaintiff called a non-expert witness. The court relying on the evidence tendered by the witness of both parties threw out the matter as the evidence of the respondent/plaintiff was no match to those of the appellant/ defendant. The same approach was adopted in the case of Seismograph Services V Kwarbi Ogeni.(SC, 1976)  
vi. Passivism
      Passivism in the courts was about non-challant or indifferent attitude of the courts to environmental matters. This actually happened during the pre-environmental awareness era. Cases on environmental abuse were treated with disdain by awarding paltry or ridiculous sums of money as compensation, or adopting a too technical approach to the demands of the plaintiffs.
In Allar Iroh V SPDC, the plaintiff sought a restraining injunction against the defendant’s operations which caused continual pollution of the plaintiff’s land and fish pond. The court denied this injunction saying that if the injunction was granted it could stop the defendant’s trade and render many people jobless and even affect the country’s revenue. Thus, economic reason was the basis for denial of the injunction. In R. Mon & anor V Shell BP (SC, 1970 - 72) the issue was compensation for damages to fish pond caused by the defendant’s activities. Even though the plaintiff’s action succeeded, the trial judge awarded the sum of N200.00 on ground that the plaintiff did not bother to tell him (the judge) how much the plaintiff’s job was worth. So in both cases the courts were less inclined to punish polluters.

Notice 
Notice comes in two flavors: (a) Pre-litigation letter written to the defendant by counsel to the plaintiff. It specifies the background of pollution problem, or the incident that led to the problem, and includes cause of action, reliefs sought, e.t.c, (b) Pre-action notice which is provided by the statute. This notice is to the effect that before an action is commenced against a polluter, such polluter must be given notice of intention of the victim to institute an action. Failure to do so is fatal to the victim’s case. Some statues provide limitation periods within which to institute an action. Sometimes, this is at variance with the limitation Act, or under contract. For instance, FEPA provides for limitation period that the commencement of an action against it or its staff to be one month after the pre-litigation letter. So a pollution victim who ignores notice in any form stands a chance of losing his case
C.	Defenses.
	Defenses are evidences that polluters can proffer in court to exonerate themselves from their abuses on the environment. This creates another hurdle for a pollution victim. The statutes contain defenses which the polluters can manipulate to suit their purpose. For instance, the harmful waste (special criminal provision, etc) Act (HWSCPA) provides 
“where any damage has been caused by any harmful waste which has been  deposited or dumped on any land or territorial waters or contiguous zone or exclusive economic zone of Nigeria or its inland waterways, any person who deposited, dumped or imported the harmful waste… shall be liable to the damage except where the damage  (a) was due wholly to the fault of the person who suffered it, or (b) was suffered by a person who voluntarily accepted the risk thereof”

The FEPA provides that:
“The discharge in such harmful quantity of any hazardous substance into the air or upon the land and the waters of Nigeria or at the joining shoreline is prohibited, except where such discharge is permitted or authorized under the law in force in Nigera”

Oil in Navigable Waters Act (ONWA) on its part has this; 
“where a person is charged with an offence under section 1 of this Act, or is  charged with an offence under section 3 of this Act as the owner or master  of a vessel, it shall be a defense to prove that the oil or mixture in question was discharged for the purpose of securing the safety of any vessel or of preventing damage to any vessel or cargo or of saving life. 
Provided that a defense under this subsection shall not have effect if the court is satisfied that the discharge of the oil or mixture was not necessary for the purpose alleged in the defense or was not a reasonable step to take in the circumstances…  ”

Further defenses may be found if section 9 of the Petroleum Act is implemented by the Minister. All these defenses make the pollution victim have a doubtful attitude as to whether to seek justice in court or not. Very often, polluters rely on spurious defenses to obtain court judgment in their favour.

D.	Enforcement of Court Judgments.
Sometimes, the judgment debtor (defendant) was not willing to pay compensation to judgment creditor (plaintiff). In the case of Chief Joel Anare & Ors V SPDC Ltd, (Delta High Court Ughelli, 1997), a N30millon compensation was awarded in May 1992 in respect of oil spill victims (four communities in Burutu Local Government Council of Delta State). Shell claimed not liable and that the spill was an act of sabotage; it refused to pay the sum and pretended to go on appeal. The spokesman of the communities threatened to stop the operations of the company if the amount was not paid by 8th July 1997. Soon after, he was arrested by men of SSS(Secret Security Service). The amount awarded has not been paid to the knowledge of this writer. Again, this kind of problem frustrates the ambition of victims of environmental disaster to go to court to seek justice.
In recent times, the courts have been conscientiously sensitized on environmental issues since the Koko incident in 1988. This began the environmental awareness era. The environment received favourable attention. In the case of SPDC V Tiebo VII, (NWLR, 1996), the respondent/ defendant which constructed oil pipelines, flow stations, oil wells, and well heads with two gas flayers within the respondent’s community. In the course of the appellants activities on/or about 16th January 1987, there was extensive oil spillage from the installation of the appellant at Perembiri.
The spillage covered the whole of River Nun, a tributary of River Niger, and which flows through the respondent’s community and the source of drinking water, and their fishing business as majority of the population of Perembiri community are fishermen and farmers. The spillage also desecrated their ancestral and juju shrines. The respondents/ plaintiff claimed as special and general damages the sum of N64,146,000 for negligence as well as under the Rule in Ryland V Fletcher; or in the alternative, being compensation from the appellant in accordance with section II of the OPA Cap 145 LFN 1958.
The trial court in its judgment held that negligence was established against the appellant under the rule in Ryland V Fletcher (which states that the non-natural user is liable) and accordingly entered judgment in favour of the respondent and awarded the sum of N6million for loss and damages to raffia palms, loss of drinking water and as general damages.
Being dissatisfied with this judgment, the appellant appealed to the Court of Appeal. The appeal was unanimously dismissed.
Conclusion
The EIA Decree was promulgated by the Federal Government in December 1992, in order to comply with principle 17 of Agenda 21. This was the outcome of Rio de Janeiro Conference in June 1992. The Decree provides for all that is necessary to make an individual enjoy a clean, healthy environment. Development at all levels is very important for the nation, however, destruction and pollution of the environment are debts that must be paid for the society to develop.
          Development also affects individual rights. The first, second and third general rights provide adequate protection against human right abuses. Individuals whose rights have been impugned could seek redress in court. However, the attitude of the courts in the pre-environmental awareness era was very disappointing; but there was a significant improvement in the approach of the courts to cases brought before them regarding environmental and human rights abuse. This was after Koko incident in 1988, and which began the environmental awareness era. This incident significantly aroused the society on the need to protect the environment against all forms of pollution. All these improved court judgments which started to tilt towards reasonable compensation to victims of oil pollution. 
This healthy development notwithstanding, the litigants still have some hurdles to surmount in the process of seeking justice in court. The hurdles include jurisdiction of the court, location of Federal High Courts, locus standi, expert witness, passivism, notice, defenses and unwillingness of judgment debtor (defendant) to pay compensation awarded by the court. 
Recommendations
The Nigerian citizen deserves a better attention from the court (the judiciary) which has always been the last hope of the common man. To make this last hope a reality, the courts must consider the following recommendations very seriously. There should be a relaxation of the present over dependence on foreign laws considering the psyche of the society and culture of our people. Courts should not be too technical on litigants’ casea e.g. use of locus standi. The judiciary has the wherewithal to interpret our laws as it deems fit and this makes for self-confidence and evolution of new principles. The Public trust Doctrine must be invoked whereby the court is the trustee of our environment and our rights, the beneficiary is the citizen and the trust property is the environment and our rights. The excesses of the multi-national companies must be kept in check by the courts. Finally, Non-Governmental Organisations (NGOs) should help in spreading the message on and implementation of environmental protection programmes in our country. 
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